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AUSTIN'S THEORY OF SOVEREIGNTY. 



A CAREFUL study of Austin's Jurisprudence has con- 
vinced me that the theory which is ordinarily put 
forward under his name is not his at all. If it belongs to 
any one, Hobbes and Cornewall Lewis deserve that it be 
accredited to them. So far as I can trace the origin of the 
statement which is usually put forward as Austin's, it came 
from Sir Henry Maine. From his Early History of Institu- 
tions I take the following, which will serve as a sufficient 
statement of the ordinary misconception, whether originating 
with Maine or not : 

There is in every independent political community some single 
person or combination of persons which has the power of compelling 
the other members of the community to do exactly as it pleases. . . . 
This sovereign . . . has in all such communities one characteristic, 
common to all the shapes sovereignty may take, the possession of 
irresistible force. . . . That which all the forms of sovereignty have 
in common is the power (the power, but not necessarily the will) 
to put compulsion without limit on subjects or fellow-subjects. [Pages 

349. 35°-] 

The phrases which I have italicized give the gist of the 
misconception — the perversion, it may be called — of Aus- 
tin's theory. The work of misstatement which Maine com- 
menced on the historical side, T. H. Green completed on the 
philosophical side. According to him, Austin's doctrine 
" considers the essence of sovereignty to lie in the power 
... to put compulsion without limit on subjects, to make 
them do exactly as it pleases." 1 These statements give what 
I may without disrespect call the Austinian myth as it has 
gradually developed. Cornewall Lewis regarded himself as 
a disciple of Austin, and undoubtedly thought he was repre- 

1 Works, II, 401. 
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senting his master's doctrine correctly when he said : " As 
long as a government exists, the power of the person or 
persons in whom the sovereignty resides over the whole 
community, is absolute and unlimited." J But as a matter 
of fact, no such conception of sovereignty as consisting in 
absolute force is to be found anywhere in Austin. Before 
coming to a positive discussion of Austin's doctrine, it there- 
fore seems necessary to get the false conception of his theory 
out of the way. 

The following statement by Austin is typical : 

If perfect or complete independence be of the essence of sovereign 
power, there is not in fact the human power to which it will apply. 
Every government, let it be ever so powerful, renders occasional 
obedience to the commands of other governments. . . . And every 
government defers habitually to the opinions and sentiments of its 
own subjects. 2 

Again he writes : 

To an indefinite though limited extent the monarch is superior to 
the governed, his power being commonly sufficient to secure com- 
pliance with his will. But the governed, collectively or in mass, are 
also the superior of the monarch, who is checked in the abuse of 
his might by fear of exciting their anger, and of arousing to active 
resistance the might which slumbers in the multitude. 3 

If it be said that Lewis, too, recognizes a distinction 
between legal and moral force, and speaks of a use of the 
term sovereignty " to signify the moral influence of a whole 
or a part of the community upon the acts of the sovereign," 4 
the reply is that Lewis has absolutely no criterion by which to 
distinguish between moral and legal, while the characteristic 
thing in Austin is (as we shall see presently) the careful way 

1 Use and Abuse of Political Terms, p. 33. 

2 Jurisprudence, I, 242, ed. of 1869. 

8 Hid., I, 99. Compare the following from Maine, who seems to think he is 
urging something contrary to Austin : " The vast mass of influences, which we 
call for shortness moral, perpetually shapes, limits or forbids actual direction of 
the forces of society by its sovereign." Early History of Institutions, p. 359. 

4 Use and Abuse, p. 40. 
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in which he endeavors to fix a basis for such a distinction. 
So far as Lewis's theory is concerned, whatever actually 
exercises control must be sovereign ; if the " sovereign " is 
influenced by the wishes of his subjects, so as to "defer 
habitually" to them, they are really sovereign and he is the 
subject. "If a sovereign has not power to enforce his com- 
mands ... he is not sovereign." x Indeed, Lewis is essen- 
tially a legalist, Austin a moralist. Lewis is simply after a 
definition which will hold water legally ; Austin, in spite of 
the legal form which his main work took, was, like Bentham, 
preeminently interested in social reform and progress. Law, 
as such, was to him a means to realize this reform. To 
be convinced of this, one has only to read his chapters 
on " Utility," introduced at the outset of his Lectures, and 
note especially what he has to say upon the importance of 
diffusing correct ethical knowledge among the masses of the 
people (I, 129-143). 

If Lewis thus completely inverts Austin's conception, it is 
perhaps not surprising to find that the necessity of basing 
force upon some common interest and purpose, which Green 
urges against Austin, is not only recognized, but stated by 
Austin at considerable length. 2 He defines the proper end of 
a sovereign political government — " the purpose or end for 
which it ought to exist" — to be "the greatest possible 
advancement of human happiness." 3 He thus recognizes as 
distinctly as Green a moral end back of and controlling the 
political institution. Not only this, but he recognizes that 
the motive which induces men to obey government is, even 
under existing conditions, very largely an ethical one, and not 
mere fear of force, 4 while under proper conditions it would 
be completely ethical. " Supposing," he says, " that a given 

1 Use and Abuse, p. 1 5. 

2 It is true that Green and Austin do not use the language of the same philo- 
sophical school ; Green uses the language of action, Austin that of feeling. But 
Austin's " general happiness " is practically one with Green's " general will." 

3 Vol. I, p. 298. 

4 How far this is consistent with another phase of his teaching, viz., his definition 
of law, we shall have to consider hereafter. 
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society were adequately instructed or enlightened, the habitual 
obedience to its government which was rendered by the bulk 
of the community would exclusively arise from reasons bot- 
tomed in the principle of utility" (I, 301). And even as 
things are now, the recognition of the utility of government is 
"the only cause of the habitual obedience in question, which 
is common to all societies, or nearly all societies " (page 303), 
utility being definitely Austin's moral standard. 

It would be worth while, I think, to reopen the question of 
Austin's theory of sovereignty, were it only for the purpose 
of bringing to light this current misapprehension ; but that is 
not my main motive at present. Austin's real theory raises 
questions as important as does that of Lewis which so far has 
done duty for Austin's — questions which are completely kept 
out of sight, however, in the ordinary way of stating it. It is 
these questions which I propose to raise in this article. 

II. 

I wish to point out that at the bottom of Austin's con- 
ception (and influential in much of the existing discussion) 
there is a confusion of sovereignty with the organs of its 
exercise, 1 and that this confusion has for its results a radical 
error concerning the mode in which sovereignty is exercised — 
an error which, so far as acted upon, is likely to result in harm. 

I have already indicated that Austin has a specific criterion 
for distinguishing moral from legal order and influence. As it 
happens, the consideration of this criterion will also suffice to 
reveal Austin's theory of the residence of sovereignty, and thus 
to prepare the way for showing his confusion of sovereignty 
with an organ of its exercise. Austin begins by distinguishing 
between positive law and moral law. As he does not admit 
that anything but a command can properly be called a law, 
one differentia commonly employed for distinguishing between 
the two is not open to him : I refer to that which makes 

1 This confusion, in its nature and in the evil results flowing from it, is parallel 
with that between the state and government, so clearly brought out by Professor 
Burgess ; cf. Political Science and Comparative Constitutional Law, I, 68. 
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the moral law a law of the " ought to be," while positive law 
is a law which actually obtains. Every law implies to Austin 
a person (or persons) who issues a command, the command 
being the signification of a wish, together with the power and 
purpose of inflicting an evil in case the wish is not complied 
with. " Being liable to evil from you in case I do not comply 
with a wish which you signify, I am bound or obliged by your 
command, or I lie under a duty to obey it" (I, 91). The 
positive law equally with the moral sets up duty ; the morai 
law equally with the positive implies an actual force and a 
sanction. Both involve actual authority, an actual law-giver 
and an actual law-subject, and therefore, on Austin's theory, 
an evil to which the latter is liable from the former in case of 
disobedience. The distinction between the legal and the 
moral, accordingly, cannot be the presence or absence of a 
personal authority imposing the command and enforcing obedi- 
ence through sanctions. It can only be in some trait or 
characteristic of the authority imposing the command. What 
is the defining peculiarity of this authority ? 

Positive law, according to Austin, is that set by a political 
superior to an inferior. Moral law must be distinguished 
into two classes. Moral law, properly so-called, is a command 
proceeding from a determinate source and having a sanction 
and an obligation, yet not positive law, because not proceeding 
from a sovereign. Moral law, improperly so-called, is that set 
by the opinions and sentiments of an indeterminate public. 
The difference between positive law and moral law properly 
so-called depends then simply upon whether or not the rules 
are set by a sovereign. But how is this to be ascertained ? 
A sovereign is a power not in the habit of obedience to a 
determinate superior. The commands of such a power are 
positive law, while the commands of a power which is in the 
habit of obedience to a determinate superior are moral law. 
That is, the commands which a master issues to a slave, or a 
parent to his child, are truly laws ; yet they are moral, not 
positive, because the superior power is, in turn, in the habit 
of obeying a power still above him. 
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The distinction between moral law, improperly so-called, 
and positive law is not so clear on the surface. We have to 
remember that Austin admits that, in one sense, the opinions 
and sentiments of the mass are supreme in power ; the 
sovereign " habitually defers " to them. From this point of 
view, then, moral law improperly so-called is above positive 
law : it controls, in ultimate analysis, the latter. Why not 
say that it, the general or controlling opinion, is sovereign ? 
Here we finally come upon the distinguishing factor, disregard 
of which leads Lewis, Maine and Green all astray. Laws 
proper must proceed from a determinate source, and the public 
at large is indeterminate. Sovereignty is defined by the 
following traits : 

i. The bulk of the given society are in the habit of obedience to 
a determinate and common superior. ... 2. That superior is not in 
the habit of obedience to a determinate common superior. [Volume I, 
page 226.] 

It is the determinateness of the authority which issues the 
commands, then, which is the sole essential differentia of 
sovereignty from the force exerted by public opinion. Austin 
admits as definitely as Maine that obedience is rendered to 
other authorities than the sovereign ; he admits as definitely 
as Green that a moral reason (a reason based on social welfare) 
underlies the bare fact of obedience to the government, and 
that the society whose welfare is in question is always, as 
matter of fact, in possession of the supreme or controlling 
power. But it is not sovereign, because it is an indeterminate 
or vague body, while law proper can proceed only from a 
numerically determinate body. 1 So far does Austin go in this 
direction that he holds that the whole political society is only 
figuratively called sovereign : "The party truly independent 
is not the society, but the sovereign portion of the society." 
The following will sum up that part of Austin's definition of 
sovereignty which alone is of further interest to us : 

An independent political society is divisible into two portions : 
namely, the portion of its members which is sovereign or supreme, 

1 See I, pp. 89 and 174-190. 
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and the portion of its members which is merely subject ... In 
most actual societies, the sovereign powers are engrossed by a single 
member of the whole, or are shared exclusively by a very few of its 
members ; and even in the actual societies whose governments are 
esteemed popular, the sovereign number is a slender portion of the 
entire political community. 1 [Volume I, page 243.] 

III. 

The question raised, then, by Austin's conception of sover- 
eignty is precisely whether it resides in a specific numerical 
portion of the body politic. The question is of special interest 
in this country; for if Austin's theory is correct, the theory of 
popular sovereignty is obviously wrong, not only in the crude 
form in which it is ordinarily stated, but in any possible 
development of it. 

The first thing that strikes one is the slenderness of the 
reason given by Austin for limiting sovereignty to a part. 
Substantially his argument is, that every law must be a com- 
mand, and that a command, in the proper sense, can proceed 
only from a person or persons capable of specific enumeration. 
Hence the rules set by public opinion are not truly laws, and 
hence the body holding the opinion cannot be said to be 
sovereign. 

For, since it is not a body precisely determined or certain, it cannot, 
as a body, express or intimate a wish. As a body, it cannot signify 
a wish by oral or written words, or by positive or negative deport- 
ment. The so-called law or rule which its opinion is said to impose, 
is merely the sentiment which it feels, or is merely the opinion which 
it holds, in regard to a kind of conduct. [Volume I, page 188.] 

To Austin the statement that a body uncertain as to number 
cannot act as a body, and cannot, therefore, issue commands, 

1 Austin's theory is thus the complete antithesis of Rousseau's. According to 
Rousseau, it is of the essence of sovereignty to belong to the whole as a whole, 
i. e., to the general will. According to Austin, it is of its essence to be partial. 
Green, in the criticism already referred to, opposes Austin and Rousseau as types 
of the theories which make sovereignty consist in force and will respectively. I 
hope it is now obvious that both find it equally in will, but that one conceives of 
this will as necessarily inhering in a part, the other as inhering in the whole of 
society. 
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seems so self-evident as to need no further argument. To one 
surrounded with institutions of a "popular" character, and 
accustomed, almost every day, to see government affected and 
controlled by various agencies of clamor, mass meeting, peti- 
tion and newspaper writing, this inability of a body numeric- 
ally uncertain to express itself, as a body, in ways having the 
force of command, will, I think, seem less axiomatic. Austin 
himself admits that it is "not the style in which the desire is 
signified " that makes it a command. Willingness to inflict 
harm in case of disobedience, is the essence of the command. 
"Preces erant, sed quibus contradict non posset," — these were 
commands, though taking the form of a humble request. 1 He 
distinctly states that one who does not comply with the wishes 
of the indeterminate body which sets the rule of public opinion, 
will probably suffer, by reason of not complying, some incon- 
venience or evil from some party or other ; and that by this 
prospect of evil the acts of persons obnoxious to it are influenced 
to take a specified form, and from this fact exhibit a steadiness 
and uniformity which they would otherwise probably lack. 2 
Against all this likeness to true laws and to real sovereignty, 
the only point of distinction which marks off what Austin calls 
moral law, improperly so-called, is that "the person who will 
enforce the so-called law against any future offender is never 
determinate and assignable," — a somewhat slight support, I 
submit, upon which to base the whole difference between law 
and moral sentiment, between real sovereignty and mere opinion. 
Indeed, it seems as if Austin were here reasoning simply in 
a circle. First the law is defined as a command set by the 
sovereign ; then, having the benefit of the idea of sovereignty 
to help differentiate political from moral law, the sovereign is 
defined as the power which sets law — the idea of determinate- 
ness being slipped in so incidentally as almost to conceal its 
fundamental importance. 

Let us, however, grant Austin his assumption and see how 
it stands the test of facts. Austin's idea of the residence of 
sovereignty in the United States is familiar to students of con- 

1 Vol. I, p. 91. 2 Ibid., p. 190. 
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stitutional law. His theory is that neither the federal govern- 
ment as such, nor the separate state governments as such, nor 
yet a combination of the two is sovereign ; going back to the 
clause of the constitution which indicates how amendments are 
to be made, he finds there the key to the problem. The 
sovereign is the electorate appointing the legislatures of the 
respective states, the electorate being taken as an aggregate 
body. 1 

What is this electorate, either as a class, or as to the par- 
ticular members which compose it ? Suppose a generation has 
passed away since any amendment has been passed, or since 
any legislature has acted upon any amendment proposed by 
Congress ; where is the portion or class constituting the sov- 
ereign to be found ? Those who actually determined the con- 
stitution may no longer be living ; if it be said that those who 
would vote in case a new question were submitted are the class 
sought for, this would base sovereignty not on the actual 
expression of wishes and the observance of these wishes by 
others under sanctions, but on a mere capacity or potentiality. 
Admit, however, that sovereignty can be thus latent ; then is 
every individual who composes this possible electorate a sharer 
in sovereignty ? He must be, if the class is to be determinate 
(capable of having its constituents specified) ; yet, per contra, 
it is evident that, prior to any given vote, there is no way of 
telling in respect to any given individual whether he will be in 
the majority or in the minority. If it turns out that he is one of 
the defeated party, we are in a hopeless dilemma. If we say he 
did share in sovereignty because he had a right to vote, we say 
sovereignty may be exercised apart from the utterance of com- 
mands, indeed, even in opposing the fundamental command. But 
if we say that, since not participating in the expression of the 

1 Judge Jameson, in an article upon " National Sovereignty," Political Science 
Quarterly, V, 193 (June, 1890), has criticised the correctness of this definition 
as an account of the actual facts, and has also brought out the important fact 
that the electorate (always of course a mere majority, not a whole) makes its 
decisions, not as a separate whole, but within the processes of the nation itself, 
and controlled in a multitude of ways by this larger whole, of which it is in reality 
simply an organ. But I wish here to admit Austin's own definition and show that, 
by his own definition, this sovereign is not determinate. 



40 POLITICAL SCIENCE QUARTERLY. [Vol. IX. 

supreme command, he is not sovereign, the question arises by 
what right he voted at all. Why is he not disfranchised from 
this time on ? Take, again, the citizens of a state which is one 
of the number constituting less than one-fourth of the whole. 
Suppose this state votes against an amendment which is 
adopted ; are the citizens in this state participants in sover- 
eignty or not ? We come here, as before, to an insoluble con- 
tradiction ; sovereignty is not determinate until after it has 
been exercised — until the vote has been taken. I fail to see 
how any definition whatever of sovereignty in the United States 
could be given which would not make it indeterminate, in the 
sense in which Austin uses that word. 

Again, consider the dispute as to the residence of sovereignty 
in Great Britain. Is it in the crown alone, since whatever the 
courts and the legislature do, is done, according to legal theory, 
by the crown through them ? Is the sovereign the crown, the 
lords and the commons acting conjointly? Is it the electorate 
of the House of Commons ? Or is it the majority of such 
electorate ? In the first case, the crown can be identified with 
a person only by a great stretch of the imagination ; it means 
a legal institution and hence cannot be determinate. In the 
second case, we have an approach to determinateness, although 
the problem about majority and minority is sure to arise. In 
the third case, we get again into difficulty in trying to decide 
when and by what part of the electorate sovereignty is exercised. 
Moreover, all these different views of the residence of sover- 
eignty have been maintained by competent judges within the 
last fifty years. Austin himself holds one ; his disciple, 
Holland, another. When careful students of constitutional 
law cannot agree as to the body of persons in whom sover- 
eignty resides, what becomes of determinateness as the essen- 
tial feature of sovereignty? If Austin were correct in sup- 
posing a numerically definite body essential to sovereignty, 
such uncertainty as this would mean that Great Britain is in a 
state of anarchy, having no such determinate body capable of 
detection even by a body of experts. Were Austin correct, 
Great Britain would long ago have been engaged in a practical 
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struggle to decide the uncertainty as to the possessors of sover- 
eignty, since the anarchy could be settled only by having it 
clear that just this set of persons and no other were those 
from whom all laws proceed. 

The ultimate weakness of Austin's theory is that, in identi- 
fying sovereignty with a part only of the body politic, he gives 
(and allows) no reason why this limited body of persons have 
the authority which they possess. The conception of sover- 
eignty as the possession of power by a numerically determinate 
body of persons, supplies no criterion for determining what 
body of persons shall thus be set off, or how many of them 
there shall be. Such a conception, applied to any existing 
government as such (to say nothing of the ultimate sover- 
eignty), would only state the bare fact that, at the given time, 
just such and such persons, so many in number, happened to 
make up the government. Let the government be already 
recognized as a certain definite body of persons, and, on Austin's 
theory, you could say that that body is the government : let 
there be any dispute as to who is the real government, and, on 
Austin's theory, you would have to wait till the dispute was 
settled and a certain set of men were, past all controversy, in 
possession of the ground. Number, without a principle of 
measurement or rule of distribution, is about as vague a 
defining principle as may be imagined. As it happens, in 
every existing civilized state governmental power is in the 
hands of a certain body of persons, capable of more or less 
accurate assignment (very rarely, however, of such complete 
assignment as Austin's theory would require), and thus 
Austin's conception seems to agree fairly with facts. But 
that there are such determinate governments, is a matter 
lying quite outside the range of Austin's theory ; they exist 
precisely because large social forces, working through extensive 
periods of time, have fixed upon these governments as organs 
of expression. It is these forces, gradually crystallizing, which 
have determined governments and given them all the specific 
(determinate) character which they now possess. Take away the 
forces which are behind governments — which have made them 
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what they are, and the existence and character of these gov- 
ernments is an accident, likely to be changed at any moment. 
Admit these forces, and, since they determine the government, 
they are sovereign. 

IV. 

This brings us explicitly to the question of the relation of 
government to sovereignty. Can government be identified 
with sovereignty? My contention thus far has been that there 
is no ground for holding that the residence of sovereignty can 
be found in a certain definitely limited portion of political 
society. Broadening the field I shall now attempt to show 
that the most important operations of sovereignty, namely, the 
institution and development of law, are incompatible with an 
identification of sovereignty with government. 

My thesis is, that the institution and development of law as 
an operation of sovereignty is consistent only with the theory 
that government is an organ of sovereignty, not sovereignty 
itself. A natural cleavage of the discussion appears in the 
fact that law falls easily into two classes, one of which, 
constitutional law, is bound up with the very existence of 
government, while the other, municipal law in the broad sense, 
presupposes the government already established and already at 
work. 

Dealing first with constitutional law, we are struck by the 
apparent fact that law determines government. As Austin 
says : 

Constitutional law is that which determines the character of the 
person or persons in whom, for the time being, the sovereignty shall 
reside : and, supposing the government in question an aristocracy, 
or government of a number, determines the mode in which the 
sovereign powers shall be shared by the constituent members. 
[Volume I, page 274.] 

If this definition is to be objected to, it is on the ground of 
narrowness rather than of breadth : certainly modern constitu- 
tional law is as definite in its statements of the manner in 
which the various constituent factors of government shall 
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exercise their powers (in their large features), as it is in 
regard to the character and number of the persons concerned. 
But taking the minimum of determination allowed by Austin, 
we find that constitutional law implies a determining force back 
of the government and giving it character, both as to persons 
and as to the distribution of power among them. Surely this 
force, then, is sovereign, and the formation of constitutional 
law is the primary and radical exercise of sovereignty. But 
such a conception is inconsistent with Austin's whole theory. 
How does he avoid the conclusion ? By holding that constitu- 
tional law is not properly law at all, but is positive morality, — 
the statement of a certain line of conduct which will meet the 
approval of an indefinite mass. " Constitutional law and inter- 
national law are nearly in the same predicament. Each is 
positive morality, rather than positive law." Against the 
government, constitutional law is enforced and protected from 
infringement by merely moral sanctions. 1 

Now personally I should agree with Austin in thinking that 
the ultimate basis of order in the state, constitutional as well 
as all other, is moral. But Austin goes to the point of holding 
that it is merely moral — which is quite another matter. It 
may indeed be said that the moral (or social) forces get defini- 
tion and crystallized form in determinate political institutions, 
and that constitutional law is one of the ways in which the 
moral forces, otherwise relatively inchoate, assume shape. This 
is only to say that sovereignty, the working will of society, is 
indefinite, or a more or less shapeless wish, except as it finds 
expression in organized institutions, of which government is 
one. It is to say, in other words, that all institutions, govern- 
ment included, are sovereignty, the moral or social force, organ- 
ized. But Austin makes a complete gap between the social forces 
which determine government and that government itself. The 
former cannot state law, the latter can ; the former is a mere 
aggregate, the latter is sovereign ; the former is merely moral, 
the latter merely legal. The conception that constitutional law 
is not law will, I believe, commend itself as little to the lawyer, 

1 Vol. I, p. 276. 
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as the conception that laws issued by government are not 
ethical will commend itself to the moralist. 

The stress here is so great that Austin actually contradicts 
himself in words — a thing which he very rarely does. On 
page 196 of the first volume, he points out that, unless there is 
to be continuous anarchy, the mode of acquiring government 
must be prescribed as to its generic modes — that the question, 
how far a society has attained political stability and tranquillity, 
is precisely the question of predetermining who shall assume 
government and how they shall assume it. Speaking of the 
anarchy in the Roman Empire, he goes on to say that " there 
was no mode of acquiring office which could be called consti- 
tutional ; which was susceptible of generic description and 
which had been predetermined by positive law or morality." 
Here the very orderliness of political society is supposed to be 
due to the fact that government, as to its personnel and chief 
methods, is determined by law. But on page 271 and the fol- 
lowing he returns to his only consistent position and holds that 
all attempts to regulate the line and mode of succession are 
advisory only and possessed of only moral value. 

I suppose every one would agree that one of the greatest 
political advances yet made is precisely in substituting regular 
and definite modes of assuming governmental powers for 
irregular and chaotic methods ; that it is the change from 
political anarchy to order. Yet this entire advance, according 
to Austin, cannot be conceived as an advance in law, but only 
in morality ; and in morality, be it remembered, in a sense which 
shuts all definite organization out of the moral region, leaving 
it simply the mere expression of wishes on the part of indi- 
viduals as individuals. 

Coming, now, to the question of constitutional progress, of 
changes in the form of government, we find that Austin's 
theory does not provide any way of treating them. All 
constitutional changes whatever, according to him, are directed 
against sovereignty; they are not its further expression. They 
affect it ; they do not issue from it. That is to say, they 
are revolutionary. Take the question of the formation of 
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the North German Confederation. Upon Austin's theory, 
the governments existing prior to that Confederation were 
themselves sovereign. Grant this, and the Calhoun theory 
follows at once. The only alternative is that the change is 
completely revolutionary. Revolutionary, in one sense, of 
course it is. New ends are set up ; new means are used in 
making the changes ; new agencies for future action are cre- 
ated. But a revolutionary act by a permanent and continuous 
sovereign is one thing ; a revolution in the sense of a complete 
submergence of sovereignty, a period of interregnum in which 
there is no sovereign, and then an utterly new sovereign with 
no point of continuity with the old, is another thing. Yet 
there is no alternative between this view and that which would 
make the new government simply a creature dependent upon 
previously existing sovereigns and, therefore, dissoluble at 
their will. 

As matter of fact, the erection of the new governmental 
structure was led up to by a series of orderly changes all 
pointing the same way. There was the tendency towards a 
common military system, towards a common customs system 
and towards a common jurisprudence, besides a large number 
of minor social changes. The overt acts by which the new 
government was brought into being were through existing 
agencies in every respect. 1 What conclusion is it possible to 
draw, save that the immediate governmental agencies which 
set up the new government were not themselves sovereign, 
but were the organs of a sovereignty acting through them ; a 
sovereignty which, by modifying these very agencies, created a 
new, more adequate agency, partially displacing the old ? There 
was no more an interruption of sovereignty than there is an 
interruption of organic life when an organ of an animal is mor- 
phologically changed. 

The case against Austin's theory becomes even stronger 
when we take into consideration the minor modifications 
which government is always undergoing. What is the 

1 Cf. Hudson, "The North German Confederation," Political Science 
Quarterly, VI, 424 (September, 1891). 
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authority for this change in government ? What validity does 
it have ? Here again, upon Austin's theory, there is no alterna- 
tive between saying that it is not a modification of government 
at all, or else that, politically speaking, it is purely revolution- 
ary. To say that it is not a modification of government, is to 
say that if it is a change produced by government, it cannot 
possibly be a change in government. Government, according 
to Austin, cannot be a subject or recipient of law : it cannot 
have duties. Whatever changes it undergoes, are in respect to 
merely moral considerations and may be retracted at any 
moment. Take, for example, the change which government, 
both national and state, has undergone in this country since 
1820. All our ordinary views of constitutional law would make 
us say that the sovereignty, the effective social force, had been 
making over the form and operation of government so as to 
make it express more adequately the aims and methods of the 
sovereign. Upon Austin's theory we must either say that the 
government is just what it was in 1820, that the government 
existing then is still the sovereign, and could retract the 
changes which have occurred, since they are wholly its creat- 
ures, or else that there have been a succession of interruptions 
of sovereignty, of revolutions, so that the sovereign itself has 
changed as many times as the government has been modified. 

V. 

If it stands this way with the adoption and development of 
constitutional law, how is it with municipal law ? In the first 
place, common, as distinct from statute law, evidently presents 
difficulties — difficulties which, taken in connection with his 
own preferences, led Bentham to denounce all " judge-made 
law" as essentially usurpation. Austin, as against this view, 
has no great difficulty in showing that judicial legislation, 
when overt, may be regarded as proceeding from the sovereign ; 
that the judge as much as the legislator acts as authorized 
by the sovereign — as a part of the sovereign. The problem 
recurs, however, with renewed stress when we come to the part 
played by custom in the development of law. Austin himself 
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contends that custom is not law until expressly so declared by 
the judiciary. He holds that custom may be the occasion, but 
is never the source of law. 1 This position is so untenable, 
however, even from a strictly legal standpoint, that Holland, 
on the whole Austin's disciple, admits that the courts act 
retrospectively as well as prospectively upon customs, making 
decisions which declare what the law was, based upon the fact 
that the custom was such and such at the time. Holland 
would evade the difficulty by holding that this recognition of 
custom as law is due to an express or tacit law, giving to such 
customs the effect of laws. 2 Now in the first place, this may 
be doubted as a fact. Two cases, which I borrow from 
Wharton, will show the nature of the doubt. One case is the 
abolition, in the American colonies, of English law, both 
common and statute, by mere disuse, — an abolition which has 
been noted by American courts as having occurred prior to 
any action whatever of courts or legislature. The other is the 
recognition given by the United States to some of the customs 
of the Indian tribes relating to marriage and inheritance. But 
give Holland the benefit of the doubt. To say that customs 
are regarded as laws by virtue of a tacit law to that effect, is 
simply to beg the whole question. It is to say that custom is 
law in virtue of custom. And even if the law is statutory, 
it is always declaratory of what has previously been the case, 
rather than constructive of future practice. It simply takes 
note of the fact in such a way as to remove from it the doubt 
that might attach to it in complicated cases, or that might be 
thrown upon it by captious persons. 

Another fact is equally fatal to the theory that sovereignty 
operates through the commands of a certain determinate 
portion of society. Not only is " ancient and reasonable 
custom " law, but the development of law is kept up by the 
fiction that any principle which is found by the courts to-day 
to be involved in past decisions of the court, not only is now 
law, but always has been law. 

1 Vol. I, pp. 103-105 and 204. 

2 Holland, Jurisprudence, p. 48. 
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A principle newly applied is not supposed to be a new principle ; 
on the contrary, it is assumed that from time immemorial it has con- 
stituted a part of the common law of the land, and that it has not 
been applied before only because no occasion has arisen for its 
application. 1 

It is hardly necessary to add that this assumption is made, not 
only in cases where the principle thus declared always to have 
been law was not in the consciousness of earlier judges, in 
whose decisions it is found by presumption, but in cases where 
it would have been strongly repudiated by them if consciously 
presented. I confess I should like to see how a consistent 
Austinian would deal with law thus formed ; unless he can 
deal successfully with it, the theory that law, as the operation 
of sovereignty, is always the command issued by a determinate 
part of society, has no standing whatever. 

Turn from the formation of explicit law to those laws whose 
authority is actually felt by the individual, and which are 
constantly enforced as against his own whims or caprice. As 
matter of fact the regulations which control most effectively 
the lives of most men who are not criminals, are not the laws 
formally declared by the state in its capacity as government, 
but the minor laws of subordinate institutions — institutions 
like the family, the school, the business partnership, the trade- 
union or fraternal organization. A large part of legislative 
activity consists in sketching in outline the sphere of these 
various institutions, giving to each institution within its own 
circumference almost plenary power. It is by and through the 
activities of these institutions, infinitely more than through the 
direct action of government, that the order of society is 
maintained. The question I raise is concerning the disposition 
to be made of the authority exercised in and by such institu- 
tions. What are we to say of the continued exercise of 
regulating authority involved in the operation of a family, a 
factory and a church ? Does the sovereign command these 
things ? Does the sovereign command a father, under sanction 
of punishment, to exercise just such and such control over his 

1 Cooley, Torts, p. 13. 
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children ? Holland indicates rather than solves the problem 
when he says : 

All authority is, of course, exercised by permission of the state; e.g., 
of a father over his family, but it is better to see here only a relation 
of private life sanctioned by the sovereign, not a delegation of the 
sovereign power. 1 

Why better? Better for the theory, undoubtedly ; but on 
Austin's principles it is absurd to talk of sanction save where 
there is command, and, therefore, threatened penalty. Sir 
Henry Maine has called attention to the difficulty in thinking 
that the local customs of the Jews under their vassalage to 
Persia were maintained at the command of the monarch at 
Susa. But do we have to go so far afield for the difficulty ? 
Surely it is paralleled in the case of the authority exercised in 
any social institution. 

But, it may be objected, you have already admitted that the 
government lays down the lines of these various institutions, 
and, in that sense, it does command whatever special deeds are 
involved in the carrying out of the authority thus entrusted. 
Is not the authority delegated by sovereignty ? In any case, 
may we not say that whatsoever the sovereign does not forbid, 
it enjoins? These questions seem to me to point to an 
undoubted truth, which, however, they express in somewhat 
mechanical form. It is not that there is already a sovereign 
and institutions, and that the former then delegates to the 
latter authority to act. The institution exists only as it 
has this effective authority, and sovereignty is only a meta- 
physical substratum, save as it is embodied in positive insti- 
tutions. Surely a government apart from all special institutions 
is a pure abstraction. The truth pointed to by the phrases is 
the fact that sovereignty exists as a definite actuality only as it 
is realized in institutions which act as its effective organs. 
The difficulty with the idea that " whatever the sovereign does 
not forbid, it enjoins" is, that it proves altogether too much 
for the doctrine of Austin. The result is that the whole 

1 Holland, Jurisprudence, p. 77. 
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social activity, the entire play of social life, has to be conceived 
as carried on in obedience to the commands of a certain 
particular group of persons, and in fear of penalties to be 
imposed by this group in case of disobedience. Surely this 
differs little, if at all, from a reductio ad absurdum of the 
doctrine. 

I mentioned in an earlier part of this paper that attention 
would be directed further on to Austin's statement that the 
ultimate reason for obedience is recognition of the utility of 
the government. We have now arrived at the point where the 
contradiction is apparent between this idea and the notion that 
sovereignty, as a definite part of society, operates through the 
imposition of commands with their correlative sanctions. Com- 
mand and obedience are correlative terms. They must exist on 
the same plane ; if a command is a statement of a wish with a 
threat of evil attached in case of disobedience, then obedi- 
ence is deference to this wish for fear of the evil. How, 
then, can it rest upon a perception of utility (unless, indeed, 
this simply means a perception of the usefulness of not getting 
punished) ? Persons may act just as the one commanding 
would wish them to act ; but, upon Austin's definition, such 
conduct is not "obedience"; it is not response to command 
unless it occurs from fear of penalty. We have seen that we 
must extend the idea of the operation of sovereignty and of 
recognition of its authority clear through from constitutional 
law to the working of institutions like the family — wherever 
there is authorized control on one side, and subjection on the 
other. If this complex of organizations exists for the sake of 
what Austin calls utility, then the operation of sovereignty 
cannot be reduced to the imposition of commands by a cer- 
tain portion of society upon another portion, the part which 
imposes being itself exempt. And, conversely, if sovereignty 
is what Austin says it is, then we must not stick at saying that 
the whole organization of society is based upon fear of the 
commands of a certain part of society. 
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VI. 

In concluding, I wish again to refer to the general bearings 
of this discussion. I should hardly think it worth while to 
spend so much time criticising Austin if he did not represent a 
type, and an important type, of political theory. I do not 
believe that any theory whatsoever that places sovereignty in 
some one part of the social organization can logically avoid the 
other positions of Austin. If sovereignty resides in a part, it 
is necessary that this part be numerically determinate ; other- 
wise sovereignty is doubtful and anarchy supervenes. It is 
also necessary that one portion should be wholly and only 
sovereign while another portion is wholly and only subject. 
Given this radical split, sovereignty must be exercised by way 
of commands merely. There is no common interest which 
holds together the two sides ; there being two separate parts, 
one can act upon the other only by way of command, while this 
other can react only by more or less complete obedience from 
fear of punishment. Although not all thinkers who have 
rejected Rousseau's idea of sovereignty as resident in the 
common will have come to these conclusions, I cannot resist 
the feeling that it is because they are less logical than Austin, 
rather than because they have presented any theory essenti- 
ally superior to his. At all events, I would raise the question 
whether there is any alternative between a theory like Austin's, 
which, placing sovereignty in a part of society, makes govern- 
ment an entity per se, whose operations are all commands, and 
a theory which finds the residence of sovereignty in the whole 
complex of social activities, thus making government an organ 
— an organ the more efficient, we may add, just in proportion 
as it is not an entity per se, but is flexible and responsive to 
the social whole, or true sovereign. 

But Austin not only serves us by presenting in a typical 
form one theory of sovereignty, with its logical consequences 
worked out ; he also, as it seems to me, points in the right 
direction in his emphasis upon determinateness. I cannot, 
indeed, retract what I have said already about the uselessness, 
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as matter of theory, and the unverifiableness, as matter of fact, 
of the claim that sovereignty inheres in a certain specific num- 
ber of persons. But " determinate " suggests another idea, that 
of definite organs. Except as sovereignty secures for itself 
definite and definable modes of expression, sovereignty is 
unrealized and inchoate. Constitutional development has con- 
sisted precisely in creating definite ways in which sovereignty 
should exercise its powers. The great weakness in Rousseau's 
theory that the general will is sovereign, is that he makes its 
generality exclude all special modes of operation. While, then, 
Austin's identification of the determinate factor with a speci- 
fied group of individuals seems indefensible, yet in insisting that 
sovereignty requires determinate forms of exercise he is guard- 
ing us against the error which would make generality equiva- 
lent to vagueness. The practical, as well as the theoretical 
problem of sovereignty, may fairly be said to be this : To unite 
the three elements isolated by Lewis, Rousseau and Austin 
respectively : force, or effectiveness ; universality, or refer- 
ence to interests and activities of society as a whole ; and 
determinateness, or specific modes of operation — definite 
organs of expression. 

John Dewey. 
University of Michigan. 



